
STATE OF KANSAS 

OFFICE OF THE SECURITIES COMMISSIONER 

NOTICE OF PUBLIC HEARING ON ADMINISTRATIVE REGULATIONS 

 

 A public hearing will be conducted at 10:00 a.m., Tuesday, September 10, 2013, at the Office 

of the Securities Commissioner, 109 SW 9
th

 St., Suite 600, Topeka, Kansas  66612, to consider 

amendments to K.A.R. 81-14-9 and the adoption of K.A.R. 81-14-11, on a permanent basis. 

 This 60-day notice of the public hearing shall constitute a public comment period for the 

purpose of receiving written public comments on the proposed amendment and adoption of 

regulations.  All interested parties may submit written comments prior to the hearing to the attention of 

the Commissioner at the address above or by email to ksc@ksc.ks.gov.  All interested parties will be 

given a reasonable opportunity to present their views orally regarding the adoption of the proposed 

regulations during the public hearing.  In order to give all parties an opportunity to present their views, 

it may be necessary to request that each participant limit any oral presentation.  Following the hearing, 

all written and oral comments submitted by interested parties will be considered by the Commissioner 

as a basis for making changes to the proposed regulations. 

 Any individual with a disability may request accommodation in order to participate in the 

public hearing and may request the proposed regulations and economic impact statements in an 

accessible format.  Requests for accommodation to participate in the hearing should be made at least 

five working days in advance of the hearing by contacting Nichole Oathout, Legal Assistant, at (785) 

296-5266 or the Kansas Relay Center at 1-800-766-3777.  Handicapped parking is located on 9
th

 Street 

or Kansas Avenue near the office building, and the hearing room is accessible to individuals with 

disabilities.   

 Summaries of the proposed regulations and their economic impacts follow.  Copies of the full 

text of the proposed regulations and the economic impact statement may be obtained by writing to the 

Office of the Securities Commissioner at the address above or by email to ksc@ksc.ks.gov. 

mailto:ksc@ksc.ks.gov
mailto:ksc@ksc.ks.gov
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Amendments to K.A.R. 81-14-9 – Custody of client funds or securities; safekeeping; 

financial reporting; minimum net worth; bonding.  The regulation currently specifies requirements 

for registered investment advisers that have custody of client funds or securities, or discretionary 

authority over client funds or securities, based on circumstances deemed to constitute custody or 

discretionary authority as defined in the regulation.  The requirements were based on a model rule with 

provisions intended to protect clients’ funds and securities.  However, the Commissioner and staff have 

determined that several of the requirements do not effectively or significantly provide for such 

protection.  Therefore, most of the amendments to the regulation are to delete requirements that are 

deemed unnecessary in relation to other protections that remain in K.A.R. 81-14-9 and other 

regulations. 

The number of investment advisers currently registered in Kansas having custody of client 

funds or securities is relatively limited.  For those investment advisers that do have custody, there are 

already sufficient safekeeping provisions within subsection (b) of K.A.R. 81-14-9 to provide for 

protection of client funds and securities.  For example, one condition for investment advisers having 

custody is that a qualified custodian as defined in the regulation must independently maintain the funds 

and securities in a separate account for each client.  That condition along with others pertaining to 

account statements involving independent persons or professionals are deemed to provide sufficient 

safeguards.   

Special orders issued by the Commissioner on May 21, 2012 and November 7, 2012 as 

authorized under the Kansas Uniform Securities Act (KUSA) waived the following requirements for 

investment advisers registered or required to be registered under KUSA: 

1) surety bond requirements specified under K.A.R. 81-14-9(e); 

2) a notice of fee deduction required by K.A.R. 81-14-9(b)(1)(F); 

3) an audited balance sheet required by K.A.R. 81-14-9(c)(1); and 
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4) minimum adjusted net worth required by K.A.R. 81-14-9(d).   

 The special orders described above continue in effect until automatically vacated by adoption 

of amendments to K.A.R. 81-14-9.  The proposed amendments to K.A.R. 81-14-9 would permanently 

eliminate the requirements listed above by deletion of those provisions from the regulation. 

 Although economic impacts of the proposed amendments to K.A.R. 81-14-9 cannot be 

accurately estimated, it is expected that the primary impact will be reduced costs for registered 

investment advisers doing business in Kansas.  There will be no material fiscal impacts on the 

operations of the Office of the Securities Commissioner of Kansas or any other government agencies.  

No adverse economic impact on the general public in Kansas is expected due to the proposed reduction 

in regulatory requirements for investment advisers registered in Kansas. 

 K.A.R. 81-14-11 – Kansas private adviser exemption.  This is a new regulation proposed for 

adoption by the Commissioner which is intended to encourage more investment activity in Kansas by 

exempting certain investment advisers who manage a limited number of private investment funds or 

portfolios of individual Kansas investors from the registration and other regulatory requirements under 

KUSA.  The adoption of K.A.R. 81-14-11 will make permanent the temporary exemptions that were 

implemented by special orders issued March 29, 2012 and July 19, 2011 for consistency with and 

extension of a similar exemption under former section 203(b)(3) of the federal Investment Advisers 

Act of 1940 that was repealed by the Dodd-Frank Act.  Continuation of the exemption described 

further below will enable Kansas-based private investment advisers to operate without duplicative 

regulatory oversight or regulation deemed unnecessary by the Office of the Securities Commissioner 

of Kansas.  Investment advisers that were previously exempt from federal registration with the 

Securities and Exchange Commission (SEC) and which now are required to either register or file a 

notice as an exempt reporting adviser with the SEC when they manage assets in excess of $25 million 

can continue to be exempt from registration and other regulatory requirements in Kansas if they 
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comply with all requirements and conditions of proposed K.A.R. 81-14-11.  Individual investment 

adviser representatives employed by exempt investment adviser firms can also be exempt from 

registration with the Office of the Securities Commissioner of Kansas if they meet conditions specified 

by the proposed K.A.R. 81-14-9.   

 The exemption provided by proposed K.A.R. 81-14-11 requires an investment adviser to: 

maintain its principal place of business in Kansas; provide investment advice solely to fewer than 15 

clients; not hold out generally to the public as an investment adviser; not act as an investment adviser 

to any investment company registered under the federal Investment Company Act of 1940 (the 1940 

act) or a company that has elected and not withdrawn its election to be a Business Development 

Company under the 1940 act; and not be, nor any of its advisory affiliates or investment adviser 

representatives, subject to a disqualification provision as described in SEC Rule 262.   

 The primary economic impact expected by adoption of K.A.R. 81-14-11 would be to enable the 

private investment advisers that claim and comply with the exemption provided by the regulation to 

avoid the significant costs of registration and other regulatory requirements for registered investment 

advisers and representatives under KUSA.  There will be no material fiscal impacts on the operations 

of the Office of the Securities Commissioner of Kansas or any other government agencies.  The 

amount of registration fees not received from exempt investment advisers and representatives at $100 

per firms and $55 per individual each fiscal year cannot be estimated but is most likely immaterial in 

relation to total agency revenues.  No material adverse economic impact on the general public in 

Kansas is expected due to the continued exemption of private advisers.  No complaints by clients of 

Kansas-based private advisers or investment damages caused by exempt private advisers in Kansas 

have been reported to the Office of the Securities Commissioner in recent years.  Persons claiming 

exemption under K.A.R. 81-14-11 as proposed would still be subject to anti-fraud provisions and 

penalties for violations under KUSA.     
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OFFICE OF THE SECURITIES COMMISSIONER OF KANSAS 

ECONOMIC IMPACT STATEMENT 

Amendment of K.A.R. 81-14-9 and Adoption of K.A.R. 81-14-11 

 

Summary of proposed amendment and adoption of regulations: 

 K.A.R. 81-14-9 currently specifies requirements for registered investment advisers that have 

custody of client funds or securities, or discretionary authority over client funds or securities, based on 

circumstances deemed to constitute custody or discretionary authority as defined in the regulation.  

The Commissioner and staff have determined that several of the requirements do not effectively or 

significantly provide for such protection.  The number of investment advisers currently registered in 

Kansas having custody of client funds or securities is limited.  For those investment advisers, there are 

sufficient safekeeping provisions within subsection (b) of K.A.R. 81-14-9 to provide for protection of 

client funds and securities.  Therefore, most of the amendments to the regulation are to delete 

requirements that are deemed unnecessary in relation to other protections that remain in K.A.R. 81-14-

9 and other regulations.    

 Special orders issued by the Commissioner on May 21, 2012 and November 7, 2012 as 

authorized under the Kansas Uniform Securities Act (KUSA) waived the following requirements for 

investment advisers registered or required to be registered under KUSA: 

1) surety bond requirements specified under K.A.R. 81-14-9(e); 

2) a notice of fee deduction required by K.A.R. 81-14-9(b)(1)(F); 

3) an audited balance sheet required by K.A.R. 81-14-9(c)(1); and 

4) minimum adjusted net worth required by K.A.R. 81-14-9(d).   

The waivers by special order will remain in effect until amendments to K.A.R. 81-14-9 are adopted.  

The proposed amendments to K.A.R. 81-14-9 would permanently eliminate the requirements listed 

above by deletion of those provisions from the regulation. 

 

 K.A.R. 81-14-11 is a new regulation proposed for adoption by the Commissioner which is 

intended to encourage more investment activity in Kansas by exempting certain investment advisers 

who manage a limited number of private investment funds or portfolios of individual Kansas investors 

from the registration and other regulatory requirements under KUSA.  The adoption of K.A.R. 81-14-

11 will make permanent the temporary exemptions that were implemented by special orders issued 
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March 29, 2012 and July 19, 2011 for consistency with and extension of a similar exemption under 

former section 203(b)(3) of the federal Investment Advisers Act of 1940 that was repealed by the 

Dodd-Frank Act.  Continuation of the exemption authorized by special order will enable Kansas-based 

private investment advisers to operate without duplicative regulatory oversight or regulation deemed 

unnecessary by the Office of the Securities Commissioner of Kansas.  Investment advisers that were 

previously exempt from federal registration with the Securities and Exchange Commission (SEC) and 

which now are required to either register or file a notice as an exempt reporting adviser with the SEC 

when they manage assets in excess of $25 million can continue to be exempt from registration and 

other regulatory requirements in Kansas if they comply with all requirements and conditions of 

proposed K.A.R. 81-14-11.  Individual investment adviser representatives employed by exempt 

investment adviser firms can also be exempt from registration with the Office of the Securities 

Commissioner of Kansas if they meet conditions specified by the proposed K.A.R. 81-14-11.   

 The exemption provided by proposed K.A.R. 81-14-11 requires an investment adviser to: 

maintain its principal place of business in Kansas; provide investment advice solely to fewer than 15 

clients; not hold out generally to the public as an investment adviser; not act as an investment adviser 

to any investment company registered under the federal Investment Company Act of 1940 (the 1940 

act) or a company that has elected and not withdrawn its election to be a Business Development 

Company under the 1940 act; and not be, nor any of its advisory affiliates or investment adviser 

representatives, subject to a disqualification provision as described in SEC Rule 262 under federal 

Regulation A.    

 

Federal mandate considerations and comparison with similar federal law: 

The proposed amendments to K.A.R. 81-14-9 and adoption of new K.A.R. 81-14-11 are not 

mandated by federal law as a requirement for participating in or implementing a federally subsidized 

or assisted program, and the proposed amendment and adoption do not exceed requirements of 

applicable federal law.  In fact, the exemption provided by proposed K.A.R. 81-14-11 enables reduced 

requirements for private advisers based in Kansas as compared to federal securities laws.   

 

Anticipated economic impacts: 

Although economic impacts of the proposed amendments to K.A.R. 81-14-9 cannot be 

accurately estimated, it is expected that the primary impact will be reduced costs for registered 

investment advisers doing business in Kansas.  There will be no material fiscal impacts on the 

operations of the Office of the Securities Commissioner of Kansas or any other Kansas agencies.  No 
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adverse economic impact on the general public in Kansas is expected due to the proposed reduction in 

regulatory requirements for investment advisers registered in Kansas. 

 The primary economic impact expected by adoption of K.A.R. 81-14-11 would be to enable the 

private investment advisers that claim and comply with the exemption provided by the regulation to 

avoid the significant costs of registration and other regulatory requirements for registered investment 

advisers and representatives under KUSA.  There will be no material fiscal impacts on the operations 

of the Office of the Securities Commissioner of Kansas or any other Kansas agencies.  The amount of 

registration fees not received by the Office of the Securities Commissioner from exempt investment 

advisers and representatives at $100 per firm and $55 per individual each fiscal year cannot be 

estimated but is most likely immaterial in relation to total agency revenues.  No material adverse 

economic impact on the general public in Kansas is expected due to the continued exemption of private 

advisers.  The exemption may attract private advisers to locate in Kansas and possibly enhance 

economic benefits for private clients in Kansas communities, however, it is not possible to estimate the 

amount of such potential benefits.     

 

Less costly or less intrusive alternatives: 

Less costly or less intrusive alternatives are not deemed applicable because the proposed 

amendment and adoption actually reduce costs and requirements for investment advisers in Kansas that 

are subject to the provisions of the regulations.  If the proposed amendment and new regulation are not 

adopted, and if the special orders currently in effect that provide waivers and an exemption from 

registration requirements would be vacated, the costs and requirements for compliance by affected 

investment advisers would increase.   

 

Impact on cities, counties, or school districts: 

The regulations have no impact on the revenues, functions, or responsibilities of cities, counties 

or school districts. 

 


